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O F 
FOAN LEWKNER, Eſq; againſt WILLIAM MOUNTAGUE, Eſq: 


HE faid Mr. Lewkner brought an AQion of Treſpaſs againſt the faid Mr. Mountague, for aſſaulting; 
keeping and detaining the Wife of the faid Mr. Lewkyer. 
ANNE The faid Cauſe was tryed at the Xing's- Bench Bar, and the faid Mr. Lewkyer obtained a Verdi& and 
WzEz> Judgment for 5000 /. Damages, beſides Coſts of Suit. 
Oy The faid Mr. Mountague rendred himſelf to the Xing's-Bench Priſon in diſcharge of his Bail. 
& The ſaid Mr. Mountague was committed by the Court of Xing's-Bench, in execution for the faid 
2 5000 ]. to the Xing's-Bench Priſon, there to remain till he ſhould ſatisfy the fame. 
CADA ls the Teſtee of the Writs of Summons for this preſent Parliament. | 
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The faid Mr. Montague was unduly elefted a Burgeſs for this preſent Parliament, for the Burroug 
of Stockbridge, in the County of Southampton, for which a Petition is now depending in this Honourable 
Houſe 3 and the faid Mr. Mowntague was, the laſt Parliament, ele&ted for the ſaid Burrough, but by 
ſuch notorious Bribery, That his EleQion was declared void, and he made incapable of being again elefted a Member to ſerve in 
that Parliament for the ſaid Burrough. 

That the faid. Mr. Moxntague having petitioned this Honourable Houſe, prays to have his Privilege allowed him as a Member 
thereof, and that he may be diſcharged out of Execution. 

Upon which a-Committee hath been appointed to ſearch Preſidents, and report them to this Honourable Houſe (which Re- 
port 15 now to bemade) and to whom it is humbly ſubmitted, whether the ſaid Mr. Mountague ought by privilege of Parliament to 
be diſcharged out of Execution, and that for theſe Reaſons. F 


That he was aQtually charged in Execution, both before he was eleted, and the Teſtee of the Writ of Summons. 

That in the following Caſes, it hath been adjudged in Parliamefit, That x Perſon being in Fxecution, and afterwards choſen a 
Member of Parliament, ought not by the privilege thereof to be diſcharged out of Execution. 

Thorpe was Speaker of the Houſe of Commons, and-during a Prorogation, was taken in Execution, and committed Priſoner to 
the Fleet 3 the Parliament met, and demanded their Speaker ; adjudged in Parliament, That he being in Execution, could not be 
delivered by Privilege of Parliament. 

Fitzherbert was taken in Execution about Ten of the Clock in the Morning, and about Six in the Afternoon was choſen a Bur- 
geſs for Newcaſtle Underlyne ; upon the meeting of the Parliament he prayed to be diſcharged by privilege ; the Caſe was referred ts 
the Committee of Privileges, and upon their Report, it was adjudged, That the faid Ftzherbert ought not to be delivered out of 
Execution by Privilege ot Parliament ; And the Reafons of the Judgment are theſe, viz. 
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That he being in Execution before he was choſen Burgeſs, could not be delivered out of Execution by privilege of Parliament: 
That he was not taken Sedente Parliaments. 
That he was not taken eundo, nor redeundo ad Parliamentum. 


That by the Statute of « Jac. 1. cap. 13. it is enacted, That where any Member of Parliament being Arreſted itt 
Execution, and by Pzivilege of Parliament ts ſet at Liberty, the Party ſhall have a new Execution, in like 
manner as he might have had, tif no ſuch fozmer Execution Had veen ſued out, 02 ſerved, g 


That where any Member of Parliament during the Privilege or Prorogation thereof, is taken in Execution, he ſhall be deliver- 
ed by Privilege of Parliament, for that the Publick had an Intereſt in his Perſon before the Party at whoſe Suit he was Arreſted. 
And to prevent the Damage which might happen to the Subje, by delivering any Member of Parliament out of Executiore 
(the Debt being in Law ſatisfied, when any Perſon is Diſcharged out of Execution) was the cauſe of making the faid Statute z 
But the faid Mr. Mountague being not a Member of Parliament when he was committed in Execution, 1s not (as is humbly con- 
ceived) either within the Letter or Meaning of the ſaid Statute ; and the rather, for . that by the Proviſo thereof it is decla- 
red, That the faid Statute ſhall not extend to the diminiſhing of any Puniſhment to be by Cenſure of Parliament inflicted 
upon any Perſon, which ſhall make or procure to be made any fuch Arreſt; whereby it is apparent, that the faid 
Statute only extends to relieve ſuch Perſons, as during the Privilege of Parliament ſhall Arreſt any Member thereof in 
Execution. So that if the ſaid Mr. Mountagae ſhould be delivered out of Execution by Privilege of Parliament, the faid 5000 /. 
would be thereby Diſcharged ; neither can the ſaid Mr. Lewkner by force of the faid Statute have a new Execution ; for that the 
faid Mr. Mountague, when he was charged in Execution, was neither a Member of Parliament,” nor had Privilege thereof. 

That there is not one Preſident, where any Perſon being in Execution before he was choſe a Member of Parltament, and being 
aſterwards choſen, was ever delivered out of Execution by Privilege of Parliament. 

Ir's therefore hoped this Honourable Houſe will not make this Caſe of Mr. Hountague's a Preſident, © 


